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CORPORATE  DECISION  MAKING 
351HF 

University  of  Toronto  Faculty  of  Law 


Adjunct  faculty: 

Janis  Sarra 

Telephone: 

416-203-9943 

Facsimile: 

416-203-9942 

E-mail: 

iansarfSlaracnet.net 

Pre-requisite  or  Co-requisite:  Business  Organizations  I 


Introduction 

Effective  corporate  governance  is  a  key  requirement  in  terms  of  maximizing  shareholder 
value.  Current  debate,  however,  suggests  that  the  maximization  of  shareholder  value  as  a 
solitary  objective  fails  to  recognize  the  complex  interplay  of  managers,  owners,  directors, 
creditors,  employee  and  community  stakeholders,  institutional  investors  and  a 
comprehensive  statutory  regime  in  the  successful  governance  of  businesses.  This 
seminar  will  begin  to  canvass  some  of  the  current  debate  around  effective  governance, 
including  such  questions  as  whether  fiduciary  duty  should  be  recast  to  encompass 
obligations  to  a  broader  constituency  than  shareholders,  and  consideration  of  what 
accounts  for  failures  of  governance. 


Course  evaluation 

Students  have  a  choice  of  either  a  24  hour  take  home  examination  (to  be  picked  up 
December  6  and  returned  on  December  7,  1998)  (90%)  or  a  25  page  research  paper  on  a 
current  issue  in  corporate  governance  (90%)  and  class  participation  (10%). 
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The  course  will  pose  some  of  the  following  questions: 

Are  current  governance  structures  maximizing  the  full  potential  of 
companies,  or  is  the  current  measure  of  maximizing  shareholder  wealth 
too  simplistic  a  measure,  given  the  complex  relationships  and  extensive 
statutory  regime  under  which  governance  structures  currently  operate? 

Should  fiduciary  duty  be  recast  to  encompass  obligations  to  a  broader 
constituency  than  shareholders  or  is  it  adequate  given  current  contractual 
enforcement  mechanisms  available  for  non-shareholder  constituencies. 
What  accounts  for  failures  of  governance? 

What  roles  do  labour-sponsored  investment  funds  and  other  institutional 
investors  play  in  the  governance  debate? 

Who  is  governing  the  insolvent  corporation? 


COURSE  OUTLINE  AND  READINGS 


September  1 3  INTRODUCTION  TO  GOVERNANCE  STRUCTURES 

Overview  of  the  course  and  course  requirements 
Viewing  the  firm  from  a  governance  perspective 

Patterns  of  ownership  and  exercise  of  control;  a  discussion 
of  the  exit  versus  voice  models 
The  closely  held  nature  of  the  Canadian  corporation 
Governance  issues  faced  by  publicly  traded  versus 
privately  held  companies. 

The  governance  role  of  debt 


September  20 


Yom  Kippur  -  no  class 
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September  27 


October  4 


DIRECTORS,  OFFICERS  AND  MANAGERS 

The  class  will  gain  a  greater  appreciation  of  the  role  and  obligation 
of  Directors,  Officers  and  Managers  in  terms  of  effective  corporate 
governance. 

Governance  responsibilities  of  Directors: 

Nominee  and  shareholder  directors,  fiduciary  duty  and 
possible  conflicting  interests 

Independent  directors,  the  current  debate  about  their 
effectiveness 
The  Board  of  Directors 

Monitoring  theories:  agency  cost  theory,  contra-managerial 
hegemony,  and  relational  board  theory 

Is  the  traditional  assumption  that  the  principle  purpose  of  Boards 
of  Directors  is  to  monitor  the  manager-shareholder 
relationship  out-dated? 

READINGS:  pages  7  -  74 


SHAREHOLDERS 

The  class  will  explore  the  relationship  of  shareholders  to  directors, 
in  both  publicly  traded  and  privately  held  corporations.  In 
particular,  the  class  will  discuss  the  extent  to  which  shareholders 
have  a  voice  in  the  governance  debate. 

Shareholder  agreements  and  the  use  of  governance  clauses 
The  relationship  with  USAs  and  the  governance  obligations 
of  directors 

The  limits  of  participation 

Conflict  resolution  between  shareholders  and  nominee 
directors 

Shareholder  Remedies: 

Participation  in  governance 

Trends  injudicial  decision  making;  use  of  the  oppression 
remedy  or  “just  and  equitable"  provisions 

READINGS:  pages  75-126 


October  1 1 


Thanksgiving  -  no  class 
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October  1 8 


October  25 


STATUTORY  CONTROLS  ON  GOVERNANCE  AND 
FAILURES  OF  GOVERNANCE 

Corporate  governance  operates  within  a  complex  statutory 
framework.  Directors,  officers  and  shareholders  have  their  duties 
and  obligations  defined  by  corporate  and  securities  legislation.  Yet 
decisions  must  also  be  made  in  the  context  of  other  statutes  which 
require  equitable  workplaee  practices,  environmental  protection, 
and  other  public  policy  objectives.  The  class  will  explore  these 
relationships  in  some  detail: 

Statutory  Regimes  and  their  impact  on  governance  structures 
Environmental  issues:  the  legal  and  pragmatic  issues 
relating  to  corporate  responsibility  and  liability 
Understanding  the  relationship  between  remedial  statutes 
such  as  the  Employment  Standards  Act,  Occupational 
Health  and  Safet}’  Act„  human  rights,  and  director  liability 
Limitations  placed  on  governance  by  statutory  regimes- 
tensions  between  directors'  duties  under  corporate 
legislation  and  other  statutor}'  regimes 
Failures  of  governance  and  statutory  regimes 

READINGS:  pages  127  -  231 


EMPLOYEES  AND  UNIONS  AS  STAKEHOLDERS 

This  class  will  examine  the  tension  between  maximizing 
shareholder  value  and  equitable  employment  practices. 

Rethinking  employment  contracts 

Express  and  implicit  contract  theory  as  an  alternative  to  the 
expansion  of  fiduciary  duty  of  directors  and  officers 
Shifting  capital  markets  and  corporate  restructuring- 
obligations  to  protect  workers  from  harms 
Reconceptualizing  the  labour  part  of  the  equation: 

Governance  through  worker  ownership  or  labour  sponsored 
venture  capital  investment 

Co-determination  models  of  governance:  a  study  of 
Algoma  Steel's  worker  buy-out. 

Comparative  German  and  American  models 
READINGS:  pages  232-329 


November  1  Reading  week  -  no  class 


5 


November  8 


November  15 


November  22 


INSTITUTIONAL  INVESTORS  AND  GOVERNANCE 

There  has  been  a  proliferation  of  institutional  investment  in 
Canada.  Given  the  statutory  restrictions  in  portfolios,  institutional 
investors  such  as  pension  funds  are  increasingly  opting  for  “voice” 
over  “exit”,  as  a  means  of  influencing  governance  decisions. 

The  use  of  ethical  screening  in  investments 

The  limits  of  the  role  of  institutional  investors  given 

judicial  pronouncements  to  date 

Comparison  with  the  American  experience  of  institutional  investor 
activism 

READINGS:  pages  330  -  384 


A  PRAGMATIC  LOOK  AT  GOVERNANCE  FROM  A 
PRACTITIONER’S  PERSPECTIVE 

Corporate  counsel  are  often  asked  to  act  as  Directors  or  to  give 
business  as  well  as  legal  advice  to  Boards.  While  the  skills  and 
experience  of  counsel  provide  an  important  resource  for  the 
corporation,  the  exercise  can  be  highly  challenging.  This  class  will 
have  a  guest  speaker  practicing  corporate/commercial  law  who 
regularly  advises  boards  and  who  serves  on  several  boards  of 
directors  and  who  will  discuss  governance  issues  when  corporate 
counsel  are  decision  makers  or  business/legal  advisors. 


DEBT  AND  THEORIES  OF  INTERACTIVE 
GOVERNANCE 


This  class  examines  the  role  of  debt  in  corporate  governance,  and 
specifically  examines  the  traditional  assumption  that  the  interests 
of  lenders  differ  entirely  from  that  of  other  stakeholders. 

How  creditors  can  contribute  and  interact  with  other 
stakeholders  in  order  to  increase  overall  firm  value  and 
reduce  inefficiencies 

The  role  of  institutional  lenders  in  governance-  secured 
debt  financing  and  its  influence  on  governance 
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Venture  Capital  financing  and  control:  entrepreneurs  versus 

managers;  active  decision  making  role 

Limits  of  Control:  a  look  at  the  U.S.  Doctrine  of  Equitable 

Subordination 

The  governance  role  of  debt  when  the  corporation 
“approaches”  insolvency 

READINGS:  pages  385  -  406 


November  29*  INSOLVENCY-  WHO  IS  GOVERNING  WHEN  THE 

DIRECTORS  JUMP  SHIP? 

*This  will  be  a  double  class  9  a.m.  to  1  p.m.  to  make-up  for  the  holidays. 


Governance  issues  during  insolvency: 

Reorganization  Proceedings  under  the  CCAA  and  the  BIA 
The  court’s  role  in  restructuring;  comparative  proceedings 
in  other  jurisdictions. 

The  enhanced  governance  role  of  creditors 
Reconciling  traditional  creditor  rights  with  the  interests  of 
other  stakeholders 

Social  and  economic  stakeholders:  a  role  in  the  governance 
of  insolvent  corporations? 

The  governance  role  of  court  appointed  monitors,  trustees 
and  receivers. 

International  comparative  regimes 
Course  Wrap-up 


READFNGS:  pages  407  -  444 
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